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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 22 of 2018. 

U/s. 8 of   

Protection of Children from Sexual Offences Act, 2012. 

 
State of Assam 

 
-Vs-  

 
Khemraj Subedi 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mr. H.P.Serai, Advocate. 

EVIDENCE RECORDED ON :-  10.10.18, 17.11.18 and 17.07.2019. 

ARGUMENTS HEARD ON :-  20.04.2021. 

 JUDGMENT DELIVERED ON   :-   03.05.2021. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that on 21.03.2018, while the 

daughter of the informant was alone at home and preparing for her 

school, the accused Khemraj Subedi came to their house looking for a 

matchbox and finding the minor daughter of the informant aged about 

14 years, touched her breast and also attempted to rape her by 

removing her cloths. The alleged victim girl (hereinafter referred to only 

as “Victim”) shouted aloud and the neighbouring people gathered and 

nabbed the accused. Hence, the FIR was lodged. 
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2. Based on the said FIR, a case being Chariduar PS Case No. 86/2018 U/s 

448/376/511 IPC read with Sec. 8 of the POCSO Act, 2012 was 

registered. The accused was immediately arrested and forwarded to 

court. The PO was visited and the witnesses were examined. The victim 

was also sent to court for having her statement recorded U/s 164 CrPC. 

After thorough investigation, police laid chargesheet against the 

accused U/s 448/376/511 IPC read with Sec. 8 of the POCSO Act, 2012.  

3. Vide order dated 10.05.2018, a formal charge was framed against the 

accused U/s 18 POCSO Act, 2012. The accused did not plead guilty of 

the charge. The trial commenced and the prosecution has examined 

altogether 7 (Seven) witnesses. The victim however, could not be 

examined as a witness in the court as she died of jaundice on 

05.11.2018. On closure of the prosecution evidence, the accused was 

examined U/s 313 CrPC. Defence adduced no evidence. However, it is 

pertinent to mention here that on 24.03.2021 this case was fixed for 

argument but no that day, no argument could be heard as on perusal of 

the materials on record, it has appeared to me that there was a need 

for alteration of the charge already framed in the case. Accordingly, 

having heard both the sides, the charge already framed has been 

modified, altered and reframed U/s 8 of the POCSO Act instead of Sec. 

18 of the Act. The learned defence counsel on being asked, has clearly 

submitted that there is no need for recalling and re-cross-examination 

of any of the witnesses as he has fairly taken his defence in this case. 

So, at the end of the trial, arguments were heard. 

                               POINT FOR DETERMINATION 

 Whether the accused person on the alleged day of the incident, 

with sexual intent touched the breast of the victim girl or did any 

other act with sexual intent which involved physical contact and 

thereby committed the offence of sexual assault punishable U/s 8 

of the POCSO Act, 2012? 
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DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

4. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant to the issue in hand. 

5. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of an offence U/s 7 of the POCSO Act 

which is punishable U/s 8 of the Act. It would therefore, be pertinent to 

point out here that in the case of  BHUPEN KALITA VS STATE OF 

ASSAM, reported in 2020 (3) GLT 403 it was observed that in a case 

under POCSO Act, the prosecution is required to prove some 

foundational facts not beyond reasonable doubt but by preponderance 

of probability and once the foundational facts are proved by the 

prosecution, the presumption U/s 29 of the POCSO Act gets triggered 

and it then becomes the duty of the defence to rebut the presumption 

so raised against him. It was also held that the defence can either 

adduce defence evidence or can discredit the prosecution witnesses by 

cross-examining them or it can also otherwise bring materials on record 

to show that the case of the prosecution is improbable. If the defence 

thus, succeeds in probabilizing the plea of the defence, the presumption 

U/s 29 of the Act stands rebutted. The relevant observations are as 

follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised 

against the accused, the accused can rebut the 

same either by discrediting the prosecution 

witnesses through cross-examination or by 

adducing his own evidence to demonstrate that the 

prosecution case is improbable based on the 

principle of preponderance of probability.”      
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6. Now, based on the facts and circumstances and the allegations brought 

in this case, the foundational facts which the prosecution would be 

required to prove in this case are as follows: 

1) That the victim was a child below eighteen years of age, and 

2) That the accused with sexual intent touched the vagina, penis, 

anus or breast of the child or made the child touch the vagina, 

penis, anus or breast of such person or any other person, or did 

any other act with sexual intent which involved physical contact 

without penetration, committed the offence of sexual assault as 

defined in Sec. 7 of the POCSO Act. 

7. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. Let me first take up the point of age 

of the victim girl. It was argued by the learned defence counsel that in 

this case, the prosecution has neither brought on record any birth 

certificate or school certificate to prove the age of the victim girl. There 

is also no medical evidence to show the age of the victim girl and as 

such, the age of the victim girl remains unproved. I have gone through 

the evidence on record in the light of the argument. It is true that no 

birth certificate or school certificate could be brought in evidence by the 

prosecution to prove the age of the victim. The evidence of PW7 (Abdul 

Kadir Faruki) who is the investigating officer shows that he collected a 

school certificate of the victim girl from the school where the victim 

studied and as per the said certificate, the date of birth of the victim is 

30.11.2004. However, no such certificate is a part of the evidence on 

record and as such the oral evidence of PW7 as to the DOB of the 

victim which is based on the said school certificate, cannot be acted 

upon. It is also true that there is no medical evidence on record to show 

the age of the victim girl. 

8. It is however notable that PW1 being the mother of the victim girl has 

stated in her evidence that the victim girl was aged 14 years at the time 



P a g e  | 5 
Special (POCSO) Case No. 22 of 2018  

Page 5 of 13 
 

of the alleged incident. She was reading in Class-IX at Khonamukh High 

School. This evidence as to age of the victim girl was not challenged by 

the defence. No suggestion was also given to PW1 denying this fact. It 

is settled that the parents are good enough to state the age of their 

children and unless, contrary is shown by the evidence on record, the 

evidence of the parents cannot be discarded. This apart, PW1 also 

stated in her cross-examination itself that the victim was born in the 

year 2004 which was also not disputed by the defence anywhere in her 

evidence. Thus, the fact that the victim girl was born in the year 2004 

itself goes to clearly show that she was below eighteen years of age on 

21.03.2018 on which date, the alleged incident took place. There is no 

reason to discard or ignore the aforesaid oral testimony of the mother 

of the victim girl and so, based on the above evidence, it is fully 

established that she was below 18 years of age on the date of 

the alleged incident.  

9. Coming to the second foundational fact as afore-stated, it would be 

noted that the prosecution has mainly relied on the evidence of PW1, 

PW2 (Smt. Hima Devi), PW3 (Smt. Harkamaya Biswakarma), PW4 (Smt. 

Sabitri Biswakarma) and PW6 (Mrs. Juhi Gogoi). PW1 being the mother 

of the victim girl has deposed that at the time of the incident, she was 

in her tea stall and her daughter was alone at home and preparing to 

go to school. At that time, the accused came to their house and asked 

for a match box from the daughter of the informant. The victim then 

went inside to bring the match box and then, the accused went inside 

the room and fell her down on a bed and tried to remove her cloths. 

She raised alarm and then, PW2 and PW4 came to the PO and also saw 

the accused inside the house of the informant. The victim then, stated 

to the witnesses that the accused came and forcefully made her lie 

down on the bed and tried to remove her cloths and molested her. PW1 

was also informed about the incident and she came home and then, her 

daughter also told her about the incident. PW1 also stated that PW2 
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and PW4 also gave 2/3 slaps on the accused and they tried to hold her 

but he managed to escape.  

10. The evidence of PW2 also goes to show that on the day of the incident, 

she was at home doing her work. The victim girl was preparing to go to 

school and suddenly, PW2 heard a hulla from the house of the 

informant and having reached there, he found that the victim girl was 

crying. The accused was found near the victim and PW2 caught hold of 

the victim and the accused and brought them outside the house. 

Meanwhile, hearing her hulla, PW 3 and PW4 also came to the PO and 

then, the victim told them that the accused entered her house while she 

was alone, made her lie down on the bed and tried to remove her 

cloths and also gagged her mouth. PW3 and PW4 then slapped the 

accused but he could not be detained as he fled away.       

11. Close on the heels of the evidence of PW2, other witnesses namely 

PW3 and PW4 have also deposed in the same line. Their evidence also 

goes to show having heard hulla, they came to the PO, found the victim 

crying and she told them that the accused came to her house, fell her 

down on the bed and also tried to remove her cloths.  

12. PW5 (Smt. Menuki @ Minu Biswakarma) also stated in her evidence 

that on the day of the incident, she was in her shop and then, the 

accused came and purchased a cigarette and went away with the 

cigarette in his hand. PW5 could not see where the accused went but 

after a while, she was informed by PW2 that the accused came to her 

house, gagged her mouth and pressed her neck and breast. She also 

saw the victim girl shivering.  

13. Without going into any other aspect, if I only look into the evidence of 

the aforesaid witnesses, it appears that all of them have categorically 

stated that on the day of the alleged incident, the accused went to the 

house of the victim girl asking for a match box while she was alone at 

home, gagged her mouth, made her lie down on a bed and tried to 
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remove her cloths but she raised alarm and the witnesses came to the 

PO and the accused fled away. The accused was attempted to be 

nabbed but the attempt failed. 

14. In this case, the victim could not be examined by the prosecution as 

she died of jaundice before she could be examined as a witness. Now, 

the question is- Whether non-examination of the victim who is the 

material witness of this case would be fatal to the prosecution rendering 

the whole case of the prosecution to be thrown overboard. The idea 

that the prosecution must in all circumstances, examine a particular 

witness, or a victim for that matter, is fallacious.  Whether a particular 

witness need or need not be examined depends on the facts and 

circumstances of a particular case. A criminal court would not count 

who the witnesses are who are not examined by the prosecution but a 

criminal court has to see as to whether the charges are proved by the 

evidence brought by the prosecution by examining certain witnesses. 

The prosecution can be expected only to bring those witnesses to the 

witness box whose attendance can reasonably be procured. Thus, a 

case of withholding evidence by the prosecution arises only when a 

witness material to the case whose attendance could have been 

otherwise ensured by the prosecution, but not examined for no obvious 

reason. In such a situation, an adverse presumption can also be drawn 

by the court as per Sec. 114 (g) of the Evidence Act. But if a material 

witness dies and thus, he remains unexamined in a case, certainly no 

adverse presumption can be drawn for the simple reason that the 

prosecution cannot be expected to bring a dead man back alive to the   

witness box to prove a charge. It is the quality of evidence and not the 

quantity of the evidence which is to be looked into by a criminal court. 

Thus, what is imperative for the court to see is as to whether the 

evidence adduced in a criminal case is sufficient to prove a criminal 

charge against the accused within the legal parameter prescribed by the 

law of Evidence and if the answer is in the positive, the accused has to 
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be convicted and if the answer is in the negative, he has to be 

acquitted. 

15. Having said that, it also needs to be mentioned that the learned Special 

PP has argued that PW2 and PW4 are the eye witnesses of this case 

which is clear from their evidence and since they have given a clear a 

account of the entire occurrence, it is absolutely needless to see 

whether the victim has or has not been examined in this case. On 

careful examination of the evidence on record, it appears to me that 

there is no eye witness to this occurrence. PW2 and PW4 are also not 

eye witnesses to the fact in issue of this case. It appears from the 

evidence of PW2 that when she reached the house of the victim girl, 

she found her crying and the accused was also found inside the house 

and she caught hold of both of them and brought out. PW3 also came 

to the PO hearing hulla and saw the victim crying and the accused was 

also seen there. Thus, the evidence of PW2 and PW3 would merely go 

to show that when the said witnesses reached the PO, they found the 

victim crying and the accused was also there. Beyond that they did not 

see anything. Thus, the above two witnesses were eye witnesses only 

to the fact that the victim girl was crying and the accused was found 

inside their house. Thus, it would be seen that none of the aforesaid 

witness could really saw what the accused actually did with the victim. 

Rather, it appears that they have stated that when they reached the 

PO, the victim girl had told them that the accused came to her house, 

gagged her mouth, made her lie down on the bed and tried to remove 

her cloths. This fact which is the core fact of the allegation was only 

reported to the witnesses by the victim and none of the witnesses has 

deposed that he or she had actually seen the accused gagging the 

mouth of the victim, making her lie down on the bed and trying to 

remove her cloths. Thus, they are not indeed eye witnesses to the core 

facts centering round the allegation.    
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16. Now, it is settled in law that indirect evidence is not admissible. 

Evidence must be, in all situations, direct. This is mandated by Sec. 60 

of the Evidence Act. Thus, in the present case, though the witnesses 

have deposed that the victim reported them that the accused came and 

gagged her mouth, made her lie down on the bed and tried to remove 

her cloths, but the alleged victim girl could not be examined in this case 

which is already noted above. Thus, the evidence of the witnesses 

namely PW2, PW3 and PW4 remained hearsay only as there was no 

occasion for the victim to appear and support these facts. Thus, non-

examination of the victim in the fact and circumstances of this case has 

been fatal to the prosecution thought it is understood that it was 

beyond the capacity of the prosecution to call a dead person back to 

the dock for giving evidence.  

17. The learned Special PP has also argued that the statement of the 

alleged victim girl was recorded U/s 164 CrPC which is brought in 

evidence as Ext-2. I have seen the said statement. I have also gone 

through the evidence of PW6 who is the learned Judicial Magistrate, 1st 

Class who recorded the said statement. PW6 has also clearly stated that 

the victim made the statement voluntarily and the same was also read 

over to the victim and upon being satisfied, she put her signature. The 

learned Special PP has therefore argued that the said statement which 

was supported by PW6 as well can be acted upon as the evidence of 

PW2, PW3 and PW4 are also fully corroborated by the said Ext-2. This 

argument is considered by me.   

18. The law is well settled that the statement recorded U/s 164 CrPC is not 

a substantive evidence. Therefore, if the maker dies after making a 

statement U/s 164 CrPC, the said statement cannot be acted upon on 

the ground that the maker cannot be called to the court to give 

evidence. The statement U/s 164 CrPC has a very limited purpose. It is 

relevant to note here that in the case of BISHESWAR BADRI @ 
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KHETRAPAL Vs STATE OF ASSAM, reported in (2002) 3 GLR 378, the 

Hon’ble Gauhati High Court had observed as follows: 

“We have closely examined the impugned judgment and we 

find that the learned Trial Court relied on the previous 

statements of PWs 2, 4, 5 and 6 recorded u/s 164 CrPC to base 

conviction of the appellant u/s 302 IPC. Did law permit the 

learned Trial Court to adopt such a course and rely on such 

previous statements of all these four alleged eyewitnesses to 

convict the appellant? It may be pointed out that neither 

statement recorded u/s 161 CrPC nor the statement recorded 

u/s 164 CrPC can be treated as substantive evidence.” 

19. The above being the position of law, neither the Ext-2 nor is the 

evidence of PW-6 of any help to the prosecution. No conclusion 

regarding the guilt of the accused can be arrived on the basis of the 

evidence of PW2, PW3, PW4 and PW6 and also based on the statement 

of the victim recorded U/s 164 CrPC which is Ext-2. 

20. The learned defence counsel has further argued that all the witnesses 

examined in this case are relatives of the informant and also that there 

is a strong motive for false implication which is clearly proved by the 

defence by way of cross-examining the prosecution witnesses. It is 

further argued that the evidence of the witnesses suffers from serious 

contradictions and as such, the credibility of the witnesses is fully 

destroyed. In support of the argument, the learned defence counsel has 

relied on the following decisions” 

 Saroj Kumar Das Vs State of West Bengal, 2016 CrLJ 3602, 

 State of Sikkim Vs Kamal Subba, 2019 CrLJ 3272 and  

 Md. Abdul Ali and etc. Vs The State of Tripura, 2012 CrLJ 1944. 

21. I have carefully perused the aforesaid decisions in the light of the facts 

and evidence of this case. It is true that all the witnesses are related to 
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the informant and no independent witness could be examined by the 

prosecution. PW1 is the mother of the victim and PW2, PW3 and PW4 

are the aunts of the victim girl. PW5 is the grandmother of the victim. 

Thus, all the witnesses are indeed related to the victim. I am aware of 

the fact that mere relationship is not a ground to discard the testimony 

of a witness who is otherwise reliable. But it is also true at the same 

time, that if there are multiple infirmities in the prosecution case, then, 

the aspect of relationship may be an additional ground to doubt the 

veracity of the persecution version. In this present case, the defence 

has also taken a plea that the accused has been falsely implicated in 

the case on account of an animosity between the father of the accused 

and the informant side. While examining U/s 313 CrPC, the accused had 

stated that the informant side belonged to Christian community and 

they resided in a locality which was basically Hindu dominated with 

around 200 Hindu families. The informant side wanted a construct a 

church but it was opposed to by the local Hindu people and a meeting 

was also convened in the village. The father of the accused was the 

VDP secretary and he took initiative in calling the meeting. Ultimately 

the church could not be constructed and as such, a false story was 

cooked up against the accused. 

22. It would be seen that PW1, PW3, PW4 and PW5 have also admitted in 

their cross-examination that they got converted to Christianity few 

years back and previously they were Hindus. They reside in an area 

which is predominated by Hindus. They also intended to construct a 

church in the area but the local Hindu people objected to it and a 

meeting was also called for. The father of the accused took initiative   in 

the process of opposing the construction of the church and the church 

could not be constructed. In view of the aforesaid admitted fact, it is 

clear that there was a sense of ill-will between the parties and as such, 

there is a strong motive for false implication. At least the defence has 

been able to make out a prima facie defence to show that since there 
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was a sense of hatred between the parties, the motive for false 

implication cannot be ruled out. 

23. Thus, it would be seen from the aforesaid discussions that the 

prosecution has failed to prove the second foundational fact which is 

required for holding the accused guilty of the offences charged. Thus, 

since the foundational fact itself remains unproved which is a 

precondition for raising the presumption U/s 29 of the POCSO Act, no 

presumption of guilt can be raised against the accused in the light of 

the observations made by the Hon’ble Gauhati High Court in the case of 

BHUPEN KALITA (Supra).  

24. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charge and set at liberty forthwith. 

25. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 3rd 

day of May/2021. 

 

Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 

 
APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Mother of the victim) 

PW2 (Smt. Hima Devi @ Sima Biswakarma) 

PW3 (Smt. Harkamaya Biswakarma) 
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PW4 (Aunt of the victim) 

PW5 (Grandmother of the victim) 

PW6 (Smt. Juhi Gogoi) 

PW7 (Sri. Abdul Kadir Faruki) 

PROSECUTION EXHIBITS: 

Ext-1: FIR. 

Ext-2: Statement U/s 164 CrPC of the Victim girl. 

Ext-3: Order Dated 21.03.2018 

Ext-4: Sketch Map. 

Ext-5: Chargesheet.  

DEFENCE WITNESSES: 

NIL 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 




